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ures were possible a hundred years ago when communication between 
governments was slow and reports from ships of events occurring on 
the high seas might not reach the government until several months 
after they had taken place; but at the present time, when a conflict 
between an armed ship and a submarine is communicated almost 
immediately to both nations, it is scarcely possible that the single 
act, much less a series of such acts, could fail to create an irresistible 
demand for war. Public opinion has a power of spontaneous action 
today which was unknown a hundred years ago. Armed neutrality, 
always a paradox and practicable only in an age when diplomatic 
negotiations involved months of waiting, has become a complete 
anomaly in international law. The President's decision to arm our 
merchant ships was really equivalent to an ultimatum with a condi- 
tional declaration of war. 

Armed Merchantmen. It is not easy for the press and the public 
generally to distinguish between the various phases of the law regulat- 
ing the status of armed merchantmen. Perhaps the most important 
distinction to observe is that between armed merchant vessels of the 
belligerents when in neutral ports and the same vessels when on the 
high seas. The distinction is based upon the difference between the 
principles of law involved in the two cases. The entrance of an armed 
merchant vessel into a neutral port raises at once the question under 
the law of neutrality as to what asylum should be granted to her by 
the neutral country. Is the armed vessel to be treated as a warship and 
to be in consequence limited in the duration of its stay in port and in 
the amount of provisions and other supplies which it may take on 
board? Or is the vessel to be accorded the usual privileges of vessels 
engaged in peaceful commerce? In a confidential letter to the am- 
bassadors of the Entente Powers under date of January 18, 1916, 
Secretary Lansing stated that the United States government was "im- 
pressed with the reasonableness of the argument that a merchant 
vessel carrying an armament of any sort, in view of the character 
of the submarine warfare and the defensive weakness of undersea 
craft, should be held to be an auxiliary tcruiser and so treated by a 
neutral as well as by a belligerent government"; but this tentative 
position was subsequently reversed, and in a memorandumt under 
date of March 25, 1916, vessels are classified as merchan vessels 
which, though armed, are not under orders to commit aggressive acts 
and have not actually done so. 
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When the same vessel leaves the neutral port and enters upon the 
high seas the question is raised under the laws of war whether an 
enemy warship may attack it at sight as part of the armed forces of 
its opponent, or whether the warship must, in case no resistance is 
made, proceed to visit and search the ship and otherwise dispose of 
it and its passengers and crew as if it were unarmed. If there be 
neutral passengers and goods on board the armed merchantman and 
the vessel be unlawfully treated as a warship, a question of neutral 
rights arises in respect to the passengers, if they have been put in 
danger or possibly killed, and in respect to the goods if they have been 
destroyed without regard to their possible non-contraband character. 

The note of January 18, 1916, referred to above, questions whether 
the advent of the submarine has not so changed the conditions of naval 
warfare as to abolish the earlier rule permitting a merchant ship to 
carry defensive armament, the argument being that in view of the 
vulnerability of the submarine even guns of smaller calibre might be 
used effectively for offensive purposes. But this position was like- 
wise repudiated by the United States in the memorandum of March 
25 in which it was held that "a presumption [of warlike character] 
based solely on the presence of an armament on a merchant vessel of 
an enemy is not a sufficient reason for a belligerant to declare it to be 
a warship and proceed to attack it without regard to the rights of the 
persons on board," — the conclusion being that in the absence of con- 
clusive evidence that the armament is to be used for aggression the 
vessel must not be attacked without warning. 

How far this position is in accord with international custom of the 
past is open to dispute. There are cases such as the Nereide, decided 
in 1815, which seem to hold that an armed merchant ship is " an open 
and declared belligerent, claiming all the rights and subject to all the 
dangers of the belligerent character," so that by inference there need 
be no more obligation of giving warning before attacking than in the 
case of warships themselves. But no cases meet squarely the issue 
raised in the present war, namely, the element of implied aggressive 
purpose deducible from the fact that a submarine, by the very act 
of showing itself in order to bring the armed merchantman to a stop, 
puts itself at a disadvantage and thus enables the merchantman to 
make its defensive armament effective. 

The Yarrowdale Case. Another phase of the legal status of 
armed merchantmen is to be found in the treatment accorded to the 



